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Introduction

This paper will focus its discussion on the Internal Security Act, Police Act, Official Secrets Act and Societies Act and their impacts on human rights in Malaysia in relation to national security. 

Malaysia inherited its political and legal system from the British colonial government. When Malaysia attained its independence in 1957, it adopted the Federal Constitution of Malaya as its supreme law of the land. Under section II of the Federal Constitution, fundamental liberties of the people, such as liberty of the person, freedom from slavery and forced labour, protection against retrospective criminal laws and repeated trials, equality, prohibition of banishment, freedom of movement, freedom of speech, assembly and association, freedom of religion, right in respect of education and rights to property are guaranteed.  

However, the Federal Constitution also imposed restrictions on many of these rights and fundamental freedoms, which the ruling parties have effectively exploited to their advantage to crackdown on political oppositions and dissents in order to maintain in power. The Federal Constitution and other laws are frequently and easily amended by the ruling coalition, which control 2/3 of the Parliament seats to concentrate more powers for the government and curb freedoms of the people. Over the past 45 years of the ruling under the National Front, the Federal Constitution has been amended more than 30 times and at least one thousand amendments have been made to the various provisions of the Constitution. Dr. Mahathir Mohamad wrote in his book “The Malay Dilemma” in 1970 (at that time, he was a staunch critic of the then Prime Minister Tunku Abdul Rahman) that:-

“The manner, the frequency and the trivial reasons for altering the Constitution reduced this Supreme Law of our nation to a useless scrap of paper”

When Dr. Mahathir came into power in 1981, he surpasses all his predecessors in reducing the Federal Constitution to a useless scrap of paper. In 1988, he struck the final nail in the coffin of the independent judiciary with the unprecedented sacking of the Lord President Tun Salleh Abas and three other Federal Court judges. The separation of the legislative, executive and judiciary powers and the check and balance mechanism in the Malaysian political system eventually collapsed and paved way for the authoritarian rule of Dr. Mahathir.    

It is against this backdrop that human rights and fundamental freedoms in Malaysian have eroded rapidly and systematically in the past two decades. Therefore, the Internal Security Act, the Police Act, the Official Secrets Act and the Societies Act should be examined in light of this development.

Official Secrets Act 1972 (OSA) and the Right to Information

The Official Secrets Act was passed in the Malaysian Parliament in 1972. It was based on the British Official Secret Act 1911, which was enacted in preparation for the World War I. The reason given by the Malaysian government to enact the law was to use the law against spy activities and to protect the safety and interest of the nation.

If one looks at the definition of official secrets in the OSA, it can cover any document of the government. It defines official secret as any document of the Cabinet, State Executive Council and documents concerning national security, defense and international relations. But at the same time, it also stipulates official document, information and materials as may be classified as “Top Secret”, “Secret”, “Confidential” or “Restricted” by a Minister, the Chief Minister of a state or appointed public officers.

The OSA defines “official” as any public service but does not define what is “secret”. As there is no clear definition on secret, it gives the ministers and public officers broad powers to classify any information, material and document related to public service as he or she deems appropriate. As a result, many government documents are unjustly classified as “official secrets” and seriously deprives the right to information of the people.

Moreover, under Article 16A, the decision of ministers and appointed public officer in classifying official secret is final and cannot be challenged in court. It is a clear denial of the right to judicial review of the people and an abrogation of the power of the judiciary.  

The OSA also imposes severe punishment on offenders of the law. Spy activity, which is prejudicial to the safety or interest of Malaysia is punishable with imprisonment for life under Article 3 of the OSA.  Anyone who takes or makes material and document from a prohibited place is guilty of an offence punishable with imprisonment for a term not less than one year but not exceeding fourteen years (Article 4). Under Article 8(1), anyone who committed wrongful communication of official secret is punishable for an imprisonment term of not less than one year but not exceeding seven years.

The severe punishment under the OSA has effectively stifle freedom of expression of the people and freedom of the press when it comes to reporting and exposing information or documents that are of public interest.  

In 1995, two reporters were arrested and detained for alleged contravention of the Act. The OSA has been used to prevent public access to important information on national scandals such as Bank Negara’s RM30 billion forex losses in 1994 and information on the Bakun Hydroelectric Dam project.

The latest case being the conviction of Mohd Ezam Mohd Noor, National Youth Chief of the National Justice Party for exposing disclosing two classified Anti Corruption Agency (ACA) reports with regards to corruption investigation into two political leaders in 1999. Ezam reportedly revealed ACA investigation reports on the International Trade & Industry minister, Datuk Rafidah Aziz and Tan Sri Rahim Tamby Chik, the former Chief Minister of Malacca. Ezam was convicted in August 2002 and sentenced to two-year imprisonment. Ezam is also currently a political prisoner detained without trial under the ISA. 

Since the existence of the OSA from 1972, six people had been charged under the OSA. There were opposition MP Lim Kit Siang and Karpal Singh, two journalists, a former minister of Sabah and Mohd Ezam. It is clear that the OSA has got nothing to do with prevention of spy activities anymore, but rather a convenient tool to cover up scandals of the government.

Societies Act 1966 and the Right to Association

The right of association in Malaysia is limited by the Societies Act 1966, under which any association consisting of seven or more members must register as a society. The Minister and the Registrar of Society may refuse to register a new society, impose conditions in registering new societies or de-register a society in the interest of the security, public order and morality of the country.

With these powers in hand, numerous cases have shown that these powers have been abused by the government to reject registration application of legitimate organisations or de-register societies arbitrarily in the name of national security.

For example, Malaysian members of Amnesty International have been trying unsuccessfully for the last few years to register themselves as a society under the Societies Act. Two applications and an appeal to the Home Minister have been rejected. Given the extreme difficulties, Amnesty International Malaysia finally had to resort to registration as a company, a way practiced by many non-governmental organisations that are critical to the government.

Nonetheless, this does not imply that the problem is solved. Community Education Institute (Institut Pengajaran Komuniti, IPK), a Sarawak based organisation working on indigenous people issues, was de-registered by the Registrar of Business in early 1996 using a technicality under the law. IPK was at that time an active member of a coalition of 40 NGOs campaigning against the Bakun Hydroelectric Dam project that was going to displace more than 10,000 indigenous people.

In another case in 1997, officers of the Registrar of Companies raided the offices of Tenaganita, the NGO, which exposed the inhuman conditions in immigrant detention centers, and confiscated documents. Tenaganita and two directors were subsequently charged in the Magistrates Court in 1997 under the Companies Act for late filing of audited financial statements.

In April 1998, the Socialist Party of Malaysia filed in an application to be registered as a political party. The Registrar of Societies took more than one year only to reply to the Socialist Party that its application has been rejected and no reasons were given. On 26 October 1999, the Socialist Party applied to High Court and challenge the decision of Home Minister on ground of freedom of association. 

Police Act 1967 and the Right to Freedom of Assembly and Freedom from Arbitrary Detention

The Police Act 1967 requires a police permit 14 days before any public assembly is held. The police may reject an application of permit or cancel permit of public assembly in a public place if the police officer is satisfied that the assembly is likely to be prejudicial to the interest of the security of Malaysia. Failure to disperse in an unlawful assembly is a criminal offence and be liable to a fine of not less than RM2000 and not more than RM10,000 and imprisonment for a term not exceeding one year.

The police have refused permits to particular public assemblies organised by the political opposition and non-governmental organisations. In the height of the Reformasi Movement following the sacking and imprisonment of the former Deputy Prime Minister Anwar Ibrahim in 1998, almost all of the demonstration were held without police permit as it was almost impossible to get police permit for public assembly in those political circumstances. According to Suaram’s documentation, more than 250 people were detained in 2000 alone for participating in illegal assembly and a lot of them have been charged under the Police Act. Many of these cases are still on going and include a few of political prisoners who are currently held under the ISA at Kamunting Detention Camp.   

The Police Act was amended in 1989 to allow the police to break up meeting or gathering on private premises if the police were of the opinion that it is likely to be prejudicial to the security of the country or excite disturbance of the peace. 

On 9 November 1996, the Second Asia Pacific Conference on east Timor (APCET II), which was held in Kuala Lumpur, was stormed by about 600 organised thugs from the ruling parties. Although the conference was organised closed door in a hotel, the police used the excuse of the event was prejudicial to the security of the country to stop the meeting. Foreign participants were all deported immediately while local organisers and activists were detained for 1-6 days.  

It is clear that with these provisions on assembly on public place and private premises in the Police Act, the right to freedom of assembly is basically lies in the whims and fancies of the police. Although the Police Act is not an Act made out of Article 149 and 150 of the Constitution, which allows for encroachment of fundamental liberties under emergency situation or subversion, the Police Act is implemented in Malaysia today as if it is higher than the Constitution.

Conclusion

Civil society and opposition in Malaysia is heavily guarded and controlled with various laws, each governing a certain aspect and certain communities in the society in the name of national security. The control is so systematic and comprehensive that the government is determined to nib in the butt any dissent or opposition to the government before its grows out of its control. 

This policy is also further strengthen by the state that constantly refine it tools of oppression by amending laws every time it lost a case to cover up each and every loopholes in the laws. This is evident in many laws such as the Official Secrets Act, the Internal Security Act, the Societies Act which were amended numerous times.

The anti-terrorism campaign worldwide has further legitimised the “doctrine of national security” of these laws which were criticised globally for their violations of human rights in the past before the 911terrorist attacks. Now it is even more difficult to get rid of these laws for the sake of human rights in the Malaysia, and I believe in many other countries as well.

To counter this development and bring back human rights in the international and national agenda, there is no other ways but to keep organise the civil society, not only nationally but also internationally.

